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was no negotiable bill of lading outstanding. Since this was false to his knowl- 
edge, there was a sufficient basis for the action of trover. 

Vendor and Purchaser— Marketable Title— Possibility of Issue. — In an action 
by the vendor against the vendee, for specific performance of a contract to convey 
land, the defendant claimed that the title of the vendor was not marketable due to 
the fact that after-born children of a woman sixty-nine years of age might have 
an interest in the land. Held, for the defendant. Weberpals v. Jenny (111. 1921) 
133 N. E. 62. 

There is a conflict as to whether a woman past the usual childbearing age 
is, for legal purposes, sterile. An allegation in a bill to quiet title that a woman 
was past the childbearing age was said to be "meaningless." See Hill v. Spencer 
(1902) 196 111. 65, 70, 63 N. E. 614. Partition in equity on the ground that a 
woman was past the childbearing age was refused. Hill v. Sangamon Loan, etc. 
Co. (1921) 295- 111. 619, 129 N. E. 554. Where a woman above the usual child- 
bearing age would have the sole interest in a trust unless she should bear a 
child, the court refused to terminate the trust in her favor. Bowlin v. Rhode 
Island, etc. Trust Co. (1910) 31 R. I. 289, 76 Atl. 348. Even physicians' testi- 
mony to show, in order to terminate a trust, that a woman could not bear children, 
was excluded. Ricards v. Safe Deposit, etc. Co. (1903) 97 Md. 608, 55 Atl. 384. 
In all these cases equity refused to cut off the contingent interest of unborn chil- 
dren on the ground that a woman was above the usual childbearing age. How- 
ever, there is substantial authority for the proposition that the possibilities of issue 
of a woman above the usual childbearing age are not such as to make the title 
unmarketable in a suit for specific performance. Whitney v. Groo (1913) 40 D. 
C. App. 496; In re Tinning and Weber (1904) 8 Ont. 703; see Bacot v. Fessen- 
dm (1909) 130 App. Div. 819, 823, 115 N. Y. Supp. 698. The same principle has 
been applied to an agreement to take a lease. Browne v. Wamock (1880) L. R. 
7 Ir. 3. The solution is not found in any course of reasoning. The test is 
purely one of opinion whether or not the chances of issue are great enough to 
warrant the conclusion that to compel the vendee to take would be forcing him 
to "buy a lawsuit." That late fecundity is by no means impossible is indicated by 
the note to Macomb v. Miller (N. Y. 1841) 26 Wend. 229, 234. It is to be noted 
that in these cases of specific performance, unlike the cases above, when the 
court grants the decree, it is not cutting off the interest of the unborn children. 

Wills— Attestation Before Testator Signs— Adoption of Witness' Signature. — 
The testator declared the instrument to be his will, and requested the witnesses to 
sign it. They did so. Afterwards, in their presence and as part of the same con- 
tinuous transaction, the testator signed. Held, probate allowed. In re Haber 
(Surr. Ct. Bronx Co. 1922) 66 N. Y. L. J. 1845. 

It was formerly held in New York that if the witnesses and the testator 
had signed as part of the same transaction the will was good, even if the witnesses 
had signed first. Vauglian v. Burford (N. Y. 1854) 3 B'radf. 78. Many states still 
take this view. Estate of Selva (1915) 169 Cal. 116, 145 Pac. 1015; Re Estate of 
Horn (1910) 161 Mich. 20, 125 N. W. 696. It has, however, since become well 
settled in New York that it is not a valid attestation if the witnesses sign before 
the testator, by merely signing as part of the same transaction. Jackson v. Jackson 
(1868) 39 N. Y. 153; In re Kunkler's Will (1914) 147 N. Y. Supp. 1094. This 
is likewise the law in many jurisdictions. Lacey v. Dobbs (1901) 63 N. J. Eq. 325, 
50 Atl. 497; Marshall v. Mason (1900) 176 Mass. 216, 57 N. E. 340, But an adop- 
tion by a witness of a signature already written is in some jurisdictions equiva- 
lent to writing it. Matter of Karrer (1909) 63 Misc. 174, 118 N. Y. Supp. 427; 
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Sturdivant v. Birchelt (Va. 1853) 10 Grat. 67; contra, Chase v. Kittredgc (Mass. 
1865) 11 Allen 49; In the Goods of James Byrd (1842) 3 Curt. Eccl. 117. What 
constitutes a sufficient adoption has not been definitely settled. But to infer an 
adoption merely from the continuity of the transaction, as was done in the in- 
stant case, is in effect to apply the former New York rule. See Vaughan v. Bur- 
ford, supra. In view of the now well-settled different rule, the instant case can- 
not be supported, though it follows the less technical, and therefore perhaps more 
desirable doctrine. 



